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INTRODUCTION

The Louisiana Department of InsuranC~'(LDOI) ,has ',undertaken ,lili
extendve three year review 'Of the" ,USe of standard PQllution
exclusions in various lines of commercial Insurance. t this review
has included the taking of two days 'of testimony from members ot
the insurance industry and the pUblic. The Department al80:convened
an eighteen-member Absolute Pollution ,Exclusion ,Task rorce
consisting of representatives from the insurance industry, industry
trade associations, aqent associations and policyholder
associations, and/or representatives. The Task Force has focused on
two principle areas: (1) policy form language and (2) claims
settlement practices.

Our review shows that$tandard pollution, ,exclusions'. have 'been
inclUded in an extremely wide variety of .'pol1cy forms.' These
exclusions are inappropriate for ~any types of coverage and/or tor
certain classes within particular coveraqe lines. Many insureds do
not present a pollution risk obvlatinq the need ,for the broad
exclusionary languaqe found in standard pollution 8xclusions. 3

Further, our review has disclosed a ,number/of incidents where the
standard pollution exclusions have been used to disavow coverage
even thouqh there was no underlyinqpollution incident whioh would

t Aa used herein thephraae -standard ,pollutioriexclusions"encOmpa... i11
both the original absolute pollution exclusion developed by ISO .s'well a. ita
subsequent revisions ana its progeny, includinq the total,pollution excludon and
similar such exclusions aeveloped independently by otherlnlurers.

~ For example, the Loot received a form filing desiqnedtoprovide-errors
& omissions coverage for small to mid-lized Accounting firms which utilized the
ISO absolute pollution exclusion. Wilen thenecesBity for the, exclusion was
~u••tioned the company cho•• to withdraw the form fiHnq.' ..

3 The use of pollution exclusions in ,Personal lin•• insurance'policie. is
addre•••d in LOOI Directive 137 which wae iaauad on ,June 28, 1996.



justify use of 'the exdlusiol'i. 4 We areli1S~' c~n~~rne(i:that th.:broad
definition qiven to the term "pollutant" ereates an opportUnity for

,abuse. This is a particular concern, as • reqards commercial
enterprises whose ongoing business ~ctivities do not'present a risk
:to the environment. For example, "we have found instances where it
has been argued that any thing and/or matter that harms,a.,person,
whether or not it has toxic or hazardous properties, is ,de ,facto an
irritant and therefore a pollutant, thereby triqqerinq the
pollution exclusion.

The appropriate use, of 'standard pollution ,exclusions in ,claims
handling is an issue ,of 'grave con~ern. TheLDOI will take such
action as is necessary to assure that', the ,irfteqrity of d the
regulatory process is not undermined. It lso£ critical' importance
that such exclusions, are used in a ,manner which is consistant'with
their stated purpose.

After qivinq due consideration to other options, the tool believes
, that the issuance of this Advisory Letter is in the best interest
of the insurance industry and policyholdinq pUblic. The LDOI
believes that the 'insurance ,industry will act ,in good "faith and
will adhere to the intent ,of this Advisory tetter thereby
eliminatinq the'need for further regulatory action.

STATUTORY AUTHORITY

LRS 22:620 prohibits the'use of policyfornls :until:th.yhave:'b*en
filed with and approved by the cOlllmissioner of insurance (COl). The
purpose for "prior approvai tl is to protect the public. This :sect'10n

,also qives the cor authority to withdraw approval at any time for
cause.

4 The term "polluti'cn incident"r~f.ra' to: ,an ,~.i.ncid.ri~ :which ;cau.e.
"environmental damage". Th.se terms are qenerally defined aa folloW8S

"Pollution incident" means emission, di.char;., ral••••,
or escape of pollutants into or upon land, the
atmosphere, or any watercourse or body of water prodded
tha~ !lush emi,8Iion. di,charge. reiease or "cap. r"ultl
in "enyironmental c1yaU", pollutanu means any solid,
liquid, gaseouB or thermal irritant or contaminant,
:including smoke, vapor, soot" fumes,' acids, alkal!.s,
chemicala and waste. '

"hviroJ1lllllDtal dUB"e" means the injUrious. pres.nce ,in
or upon the land, the atmosphere, or any wate~cours. or

d)body of water of solid, liquid, 9aseous or thermal
",contaminants, irritants, or pollutant•• (*injuriouB to

the envi.ronment, not the claimant.)

Under the forme deBlgned'to repl~c. the coverage ,deleted by tha Ab.olute
Pollution Exclusion coverage was triggered only if the incident resulted in
demonstrable "environmental damage". The exclusion should not be construed any
broader than the forme desiqned to restore the deleted coverage.
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LRS 22 :621 prO'videsthe'ntartdatorygroundsfor diSappro~iliof'pollcy'
, forms by the COl. It calls ,:for the disapproval of any;policY'l:'ider
',or endorsement or withdrawal of ~ny previous approval, if ':among
, other reasons, the policy'contains' exceptions and, conditiona .which
unreasonably affect the risk purported to be assumed in the general
coverage of the contract. '

LRS 22: 1214 (14) (a) and (n) make 'it. ,an unfa1rclaim8 :S.ttleDlent '
practice to misrepresent policy provisions relating.to coverages at
issue or to fail to provide a reasonable explanation in relation to
,the facts and law of the basis in the policy fo~ the denial of ,a
claim.

APVISORY NQTICE ' "

In view of the above''' the'LooI isherflby' advising' il1'surers :to,take
steps (1) to reduce the use of standard pollution ,exclusions in
policy forms by adoptinq the new pollution exclusions' devel'oped' and
filed by ISO or by developing and filing their own'new exclusions
to tailor coverage to address the pollution risks ,actually posed;
and (2) to assure that in the event of a denial of coverage there
is a reasonable basis for the application of the policy'S pollution
eXClusion. ,

'Policy FODI

ISO has recently developed 'and:' filed "forappr~val ,t.hraenew'
pollution exclusions. These new exclusions are designed to qive
underwriters more flexibility in tailoring coveragoe packaqes ;,for '
policyholders which present. at most a minimal pollution:risk. And,
ISO has also developed a revised absolute pollution' exclusion
deslqned to clarify the applicability of the exclusion to heating
unit malfunctions. Because undenrriters will 'not .have:to rely on
the "one size fits all" standard pollution exclusions use of such
exclusions will be carefully scrutinized during the poliCY form
review approval process.

, The LDOI strongly urqes the" insurance' industry ':to,continue to
undertake efforts to develope additional endorsements and to devise
more precise policy languaqe to address the pollution ,risk.

Cla!msSettlement PractiCes

The parameters for a reasonable denial 'of c'overa~e:and/or',refusal
to provide a defense under a standard pollution exclus1on,are set
by (1) the regulatory record which establishes ~he stated purpose
of the exclusion and (2) the dictates of the'Louisiana Supreme
Court found in South Central Ben v. fa-joD Food stores of
Louisiana. Inc" 644 80.2d 357 (La. 1994).

.... :

S Fo1.lowed in BituminouS [ilL' 'Marine vFontensit~ :'107t.Si.lpp.193, ,196
(M.D.La. 1995) and in In Re: Combustion, Inc., 94KOL4000(W.D.La. 3/12/97},



'l'huefore, in handlingdlalms ·the LOOI :stroiigltlldvis~j:·:.in.nl~ersto· .•.'
consider the· following in deciding whether or not a claim triq9us
a policy's pollution exclusion.

1) Do.. the claim involve :' :an' 'incident wtd.dh .... caused an
environmentally significant disCharge 9f pollutantsresultinq in

. environl(lental damage?

2) Do ·the POlicYhold~r'srequl~rbusiness activit1esPlac::e' .it
in the cateqory of an "intentional active industrial polluter"?

. . .
3) Does the claim involve an injury alleqed to have been

caused by a product, inclUding exposura to tUmes, which was beinq
,usad in accordance with its intended purpose?

4) Does the clllim involve an ·.injury alleged to have· been
caused by exposure to asbestos or lead?

If the answer is "NO" to (1) or (2):or ltYES" ·to (3) or (4)of··the
.above the denial of coveraqe and/or,refusal to provide a defense
may result in administrative action•....

CONCWSION

Although progress is'beinqmade important arel1's~fconc.rri/remain.
The LOOI plans to continue :its work with ~ndustry representative.
and other interested persons. It is hoped that this Advisory Letter
will be of assistance to the indUStry. in the developm.entof
resolutions to the dilemmas posed by pollution exposure.
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